^%. 


^. 


IMAGE  EVALUATION 
TEST  TARGET  (MT-3) 


// 


4r 


% 


1.0 


I.I 


l^|28     |2.5 
|5o   "^~     IM^H 

itt  1^    12.2 

18. 


11.25  iU 


^ll& 


"> 


^ 


>> 


J 


•^  ^  :> 


7 


/A 


Photographic 

Sdences 

Corporation 


23  WEST  MAIN  STRfET 

WEBSTER,  N.Y.  MSBO 

(716)  872-4503 


'^ 


'^ 


CIHM/ICMH 

Microfiche 

Series. 


CIHIVI/iCMH 
Collection  de 
microfiches. 


Canadian  Institute  for  Historical  Microreproductions  /  Institut  Canadian  de  microreproductions  historiques 


Technical  and  Bibliographic  Notes/Notes  techniques  et  bibliographiqubs 


The  Institute  has  attempted  to  obtain  the  best 
original  copy  available  for  filming.  Features  of  this 
copy  which  may  be  bibliographically  unique, 
which  may  alter  any  of  the  images  in  the 
reproduction,  or  which  may  significantly  change 
the  usual  method  of  filming,  are  checked  below. 


D 


D 


D 


Coloured  covers/ 
Couverture  de  couleur 


I      I    Covers  damaged/ 


Couverture  endommagie 


□    Covers  restored  and/or  laminated/ 
Couverture  restaurie  et/ou  pelliculde 

□    Cover  title  missing/ 
Le  titre  de  couvertur 


□ 


couverture  manque 

naps/ 
Cartes  gdographiques  en  couleur 

Coloured  ink  (i.e.  other  than  blue 

Encre  de  couleur  (i.e.  autre  que  bleue  ou  noire) 


I      I    Coloured  maps/ 

I      I    Coloured  ink  (i.e.  other  than  blue  or  black)/ 


I      I    Coloured  plates  and/or  illustrations/ 


Planches  et/ou  illustrations  en  couleur 


Bound  with  other  material/ 
Reli6  avec  d'autres  documents 


Tight  binding  may  cause  shadows  or  distortion 
along  interior  margin/ 

Lareliure  serr6e  peut  causer  de  I'ombre  ou  de  la 
distortion  le  long  de  la  marge  intArieure 

Blank  leaves  added  during  restoration  may 
appear  within  the  text.  Whenever  possible,  these 
have  been  omitted  from  filming/ 
II  se  peut  que  certaines  pages  blanches  ajouties 
lors  d'une  restauration  apparaissent  dans  le  texte, 
mais,  lorsque  cela  6tait  possible,  ces  pages  n'ont 
pas  6ti  filmies. 


L'Institut  a  microfilm^  le  meilleur  exemplaire 
qu'il  lui  a  6t6  possible  de  se  procurer.  Les  details 
de  cet  exemplaire  qui  sont  peut-dtre  uniques  du 
point  de  vue  bibliographique,  qui  peuvent  modifier 
une  image  reproduite,  ou  qui  peuvent  exiger  une 
modification  dans  la  mithode  normale  de  filmage 
sont  indiquds  ci-dessous. 


I     1   Coloured  pages/ 


Pages  de  couleur 

Pages  damaged/ 
Pages  endommagdes 


□    Pages  restored  and/or  laminated/ 
Pages  restaurdes  et/ou  pellicul6es 


Pages  discoloured,  stained  or  foxed/ 
Pages  d6color6es,  tachet^es  ou  piqu6es 


I      I    Pages  detached/ 


Pages  ddtachdes 

Showthrough/ 
Transparence 

Quality  of  prir 

Quality  inigale  de  I'impression 

Includes  supplementary  materij 
Comprend  du  materiel  suppl^mentaire 

Only  edition  avail.ible/ 
Seule  Edition  disponible 


I  I  Showthrough/ 

I  I  Quality  of  print  varies/ 

I  I  Includes  supplementary  material/ 

I  I  Only  edition  avail.ible/ 


n 


Pages  wholly  or  partially  obscured  by  errata 
slips,  tissues,  etc.,  have  been  refilmed  to 
ensure  the  best  possible  image/ 
Les  pages  totalement  ou  partiellement 
obscurcies  par  un  feuillet  d'errata,  une  pelure, 
etc.,  ont  6t6  filmies  d  nouveau  de  facon  d 
obtenir  la  meilleure  image  possible. 


Additional  comments:/ 
Commentaires  suppl6mentaires; 


Docket  title  page  is  bound  in  as  last  page  but  filmed  as  first  page  on  f iche. 


This  item  is  filmed  at  the  reduction  ratio  checked  below/ 

Ce  document  est  filmd  au  taux  de  reduction  indiqu6  ci-dessous. 

10X  14X  18X  22X 


26X 


SOX 


y 


12X 


16X 


20X 


24X 


28X 


32X 


The  copy  filmed  here  has  been  reproduced  thanks 
to  the  generosity  of: 

Seminary  of  Queliec 
Library 


L'exemplaire  filmA  fut  reproduit  grflce  A  la 
ginirositA  de: 

Siminaire  de  Quebec 
Bibliothique 


The  images  appearing  here  are  the  best  quality 
possible  considering  the  condition  and  legibility 
of  the  original  copy  and  in  keeping  with  the 
filming  contract  specifications. 


Les  images  suivantes  ont  €t^  reproduites  avec  le 
plus  grand  soin,  compte  tenu  de  la  condition  at 
de  la  nettet*  de  l'exemplaire  filmA,  at  en 
conformity  avec  les  conditions  du  contrat  de 
filmage. 


Original  copies  in  printed  paper  covers  are  filmed 
beginning  with  the  front  cover  and  ending  on 
the  last  page  with  a  printed  or  illustrated  impres- 
sion, or  the  back  cover  when  appropriate.  All 
other  original  copies  are  filmed  beginning  on  the 
first  page  with  a  printed  or  illustrated  impres- 
sion, and  ending  on  the  last  page  with  a  printed 
or  illustrated  imprussion. 


The  last  recorded  frame  on  each  microfiche 
shall  contain  the  symbol  — ^  (meaning  "CON- 
TINUED"), or  the  symbol  V  (meaning  "END"), 
whichever  applies. 


Les  exemplaires  originaux  dont  la  couverture  en 
papier  est  imprimte  sont  film6s  en  comment i^nt 
par  le  pramier  plat  at  en  terminant  soit  par  la 
dernlAre  page  qui  comporte  une  empreinte 
d'impression  ou  d'illustration,  soit  par  le  second 
plat,  salon  le  cas.  Tous  les  autres  exemplaires 
originaux  sont  filmte  en  commenpant  par  la 
premiere  page  qui  comporte  une  empreinte 
d'impression  ou  d'illustration  at  en  terminant  par 
la  derniAre  page  qui  comporte  une  telle 
empreinte. 

Un  des  symboles  suivants  apparaftra  sur  la 
derniAre  image  de  cheque  microfiche,  selon  le 
cas:  le  symbols  -^  signifie  "A  SUIVRE",  le 
symbols  y  signifie  "FIN". 


Maps,  plates,  charts,  etc.,  may  be  filmed  at 
different  reduction  ratios.  Those  too  large  to  be 
entirely  included  in  one  exposure  are  filmed 
beginning  in  the  upper  left  hand  corner,  left  to 
right  and  top  to  bottom,  as  many  frames  as 
required.  The  following  diagrams  illustrate  the 
method: 


Les  cartes,  planches,  tableaux,  etc.,  peuvent  Atre 
filmte  A  des  taux  de  rMuction  diff^rents. 
Lorsque  le  document  est  trop  grand  pour  dtre 
reproduit  en  un  seul  clichA,  11  est  f  iimi  A  partir 
de  I'angle  sup6rie;ir  gauche,  de  gauche  d  droite, 
et  de  haut  en  bas,  lin  prenant  le  nombre 
d'images  nicessaire.  Les  diagrammes  suivants 
illustrent  la  mithode. 


1 

2 

3 

1 

2 

3 

4 

S 

6 

B 


S3 


I 


f 


\ 


cor 


fc 


i 


cor 


atsf* 


■;■ 


PI 


PROVINCE  OF  CANADAi \      ^tmxttd  ^tn-s§(fi4 


EDWARD  CHAPMAN, 


.  PMntig  in  ihe  Ctmrt  Mo», 

'  APPBLLANT. 
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OYRUB  fif.  OL.ARK,  ET  AL., 

Drfenilmti  in  the  Court  Mov, 


RESlPONDBNTS. 


Tbii  wm  an  noiion  of  dama^on,  wherein  the  PlaintifT  In  the  Court  below  sought  to  recover  from  the  Re> 
■pondenti  JPIBO  a»  iiii  dnmitKR  unuwd  by  the  Respondents'  having,  as  he  alleged,  on  the  10th  and  17th  June, 
1856,  by  thomselvoR  and  jioriMMiN  employed  by  them  for  that  purpose,  broke  through  and  cut  the  PlaintifTs 
boon-,  in  the  Biver  Saint  rrnnciN,  nt  Lennoxvlllc,  in  which  he  had  confined  and  secured  a  large  quantity  of 
logs,  and  lumber,  and  alluwud  the  IMiiintifTi)  logsto  be  diiftrd  and  carried  down  the  river;  whereby  they 
became  wholly  lost  to  hitn,  I'liiinlifl'  niso  claimed  compensation  for  loss  of  profits  which  he  would  have 
gained  upon  lumber  in  hia  liooiri  belonging  to  third  parties,  which  ho  had  contracted  to  saw,  and  which  was  also 
drifted  down  the  river. 

To  this  claim  DofendantN  itet  up  m^veral  grounds  o(  defence,  alleging  firstly,  that  the  River  Saint  Francis, 
acrou  which  thn  plnintitT's  Ixxiin  hnd  bonn  creeled,  was  a  river  navigable  etjioltable,  and  consequently  a  high- 
way upon  which  the  public  had  n  right  of  passage  at  all  times.  That  the  plaintiff,  in  obstructing  the  free 
passage  of  the  river,  wus  himiMilf  it  wrong  door,  and  had  no  right  to  claim  from  Respondents  compensation 
for  loss  resulting  from  his  own  illegal  ads.  That  Plaintiff  did  not  own  the  lands  upon  the  banks  of  the  riv- 
er to  which  his  boom  was  nltni'hed, 

In  addition  to  this,  RuspMiiilents  urged  that  the  Plaintiff,  who  had  constructed  a  small  Steam  Mill  at  Len- 
noxville,  subsequent  to  lliii  cintetion  uf  extensive  works  nt  Brompton,  by  Respondents,  and  who  had  n  small 
quantity  of  logs  to  bu  riiDUglil  down  to  liennuxvillc,  for  the  purpose  of  availing  himself  of  the  labor  of  Res- 
pondents, rolled  his  logs  into  llin  river  some  ten  miles  above  Lcnnoxvillc,  just  before  Respondents'  logs,  and 
compelled  them,  RtispuiMliinls,  to  tlrlrr  them  down  to  his  boom  at  Lennoxville.  That  most  of  the  Plain- 
tifTs logs  came  down  with  Bespondcnis'  about  the  first  of  Juno,  in  a  rfriVe  under  the  charge  of  Lord, 
Defendants'  foreman.  Thiit  on  this  occasion  there  was  no  difficulty  between  Plaintiff  and  Respondents. 
That  on  the  10th  Juno,  PlniiililF  hnd  only  a  very  small  quantity  of  spruce,  hemlock  or  basswood  logs  (to 
which  descriptions  of  timlMir  it  will  Im^  observed  Plaintiff*,  in  his  declaration,  limits  his  claim)  mixed  up  with 
Respondents' logs.  That  on  tlinl  oeeiisiun,  the' Respondents  had  under  the  charge  of  Richardson  a  large 
quantity  of  logs;  the  proportion  of  Ki'spondents'  logs  to  PlaintifTs  of  all  descriptions,  including  pine,  being 
SO  to  1.  That  tlio  IsKim  on  the  lOt'i  was  broken  by  the  force  of  logs  and  not  by  Respondents.  That  on 
the  17th,  the  Plaintiff  closnd  up  hisbiHiinnndnltliough  notified  by  Lord,  Respondents'  foreman,  tlut  he  was 
willing  to  assist  him  in  aKNortiiig  the  lugs,  iind  although  informed  that  unless  ho  opensd  the  boom,  he,  Lord, 
must  open  it  himself,  refused  to  allow  TicspiindiMits'  logs  to  imss,  but  claimed  a  right  to  detain  them.  That 
on  this  occasion,  the  wiiler  was  fulling,  iind  ttcspondonis'  logs  in  great  danger  of  being  stopped,  and  the 
Respondents  suffering  groat  loss,  ns  well  from  not  getting  down  ilieir  lumber  as  from  the  loss  of  time  of  n 
large  number  of  men  employed  In  ilriving  siiid  logs.  In  addition  to  this  tlie  Respondents  pleaded  the  gen- 
eral issue.  Upon  this  the  ttarlies  went  to  proof,  and  Respondents  contend  that  they  have  sustained  bv  evi- 
dence, every  allegation  of  llioir  plens. 

They  have  proved  the  imlnre  and  deserilition  of  river  upon  which  they  are  cliuigcd  with  having  commit- 
ted the  trespasses  coniplailli'd  of,  That  the  river  has  b<!cn  used  for  many  yeara  ns  a  highway  ;  and  they 
contend,  that  this  fact  beiliu  onee  eslnlilished,  llic  aniiun  of  PlaintiflT  falls  to  the  ground  nt  once,  and  that  \ni- 
der  the  eircumstnnees  this  is  a  perfeet  nnd  coiiiiilele  defence  to  Plaintifi''s  demand,  innsnuich  ns  Plaintiff  does 
not  in  his  declaration  allege  any  mnlieiolis  brniiking  or  opening  of  the  boom,  or  any  wanton  dcslniction  of  or 
injury  to  tho  boom  by  KesnoiKleiils  or  their  workmen.  Tlie  fact  of  the  river  being  pnhlin  juris,  once 
esfabllshcd,  the  Respondents  had  I'qiiiil  rights  in  the  river  with  Plaintiff,  nnd  the  eruetion  of  the  boom  by 
Plaintiff,  and  obstruell'  t  of  the  river  liecnine  n  public  common  nuisance,  and  the  Respondents  being  particu- 
larly injured  'hereb;  iiuil  ii  iiurf'eet  right  to  almte  thn  iiuisniiee.  This  Respondents  i  ontend,  is  a  principle 
which  cannot  be  denied,  'i  liey  have  also  shewn  distinctly  by  all  their  witnesses  >.mtfrom  four-fifths  to  seven- 
eights  of  all  PlnintilTs  tiirdier  wliifdi  was  put  into  tlic  river,  came  down  mixed  widi  Respondents'  first  drive 
under  Lord,  and  wbieh  is  not  eomplnined  of.  The  Respondents  further  contend  that  it  is  distinctly  shewn 
by  their  witnesses  that  Mr,  (Mnrk  the  nnmdK'r  of  their  firm  who  has  charge  of  their  operations  in  Canada, 
instructed  his  foreninn  Kiehnrdsun,  id  use  lo  violence  to  the  l)oom,und  to  avoid  difliculty  with  the  Plaintiff, 
and  thoso  connected  with  lilni,  ( Viile  Kichiirdson's  evidence.)  That  no  malico  or  any  wrongful  or  tortious 
acts  on  the  part  of  Responilenls  or  which  wen-  authorized  by  them  were  proved.  That  on  neither  occasion 
was  anydiing  more  i\niw  by  Hi'spondeiits'  men  than  under  the  circumstances  they  were  entitled  to  do  in  or- 
der to  preserve  their  r^mployer's  iiroperly,  nnd  that  Lord,  nfler  due  notice  and  after  a  refusal  on  the  part  of 
Plainliif  to  open  the  boom,  iillegiiig  that  he  liiid  a  riglit  to  rclnin  the  logs,  as  is  distinctly  proved  by  Lord 
nnd  Dyer,  and  not  eonlradietrd,  was  jiisllfled  in  opening  a  passage  for  the  logs  of  Respondents.  Plaintitf 
failed  to  prove  any  right  to  the  land  upon  the  biuiks  of  the  river  where  his  boom  is  constructed,  and  it  is 
slmwn  by  I'Inintill's  williesseii,  MS  well  as  Respondents',  that  PliiinlifTs  boom  extended  wholly  across,  and 
closed  up  passage  of  the  river,  at  the  time  when  the  pretended  trespasses  arc  alleged  to  have  been  commit- 
ted.    The  evidence  is  too  voluiniiioui  to  refer  to  at  any  length,  but  tho  Respondents  would  simply  say  that  alt 
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•."lone  complained 
of,  agree  in  the  main  fiuita  upon  whiof 
evidence. 

With  regard  to  the  amount  of  damage  luilhred  hy  Plaintiff,  the  Avidenoe  wai  lo  incomplete  and  unaatii- 
ftusto*]r  diat  even  if  the  Court  below  had  been  diapoaed,  thny  had  no  evidence  upon  which  to  have  bawd  their 
judgment  in  flivor  of  Plaintiff,  or  to  determine  the  amount  of  auch  iudginent.  Tho  only  evidence  of  amount 
of  damaoe  adduced  b)r  Plaintiff  was  that  of  Smjrth  and  Caiter,  and  tiMir  atatemont  as  to  quantity  of  lojii 
carried  oown  the  river  on  the  occaaiona  complained  of  it  completely  diaproved  bv  all  of  Respondents'  wit- 
nesses, who  show  that  a  vt.ry  small  quantity  of  Plaintiff's  logs,  if  any,  passed  down  tho  river  on  the  10th 
and  17th  June,  and  that  Smyth  was  altogether  in  error  when  he  staled  that  mora  of  Plaintiff's  logs  came  down 
the  river  in  the  Sind  and  Srd  drives  than  before,  and  bin  calculations  founded  upon  the  amount  of  lumber  which 
was  saved  by  Plaintiff,  give  no  idea  whatsoever  of  the  amount  which  passed  the  boom  on  tho  occi>  iions  com- 

{tlained  of,  because  Heapondents  have  shown  that  Plaintiff's  boom  was  dofoulivo  in  man^  respects,  was  bad- 
J  situated,  and  logs  were  constantly  rarried  under  bv  the  force  of  the  current,  that  it  broke  on  several 
ocoaaloas  flrom  the  force  of  the  logs,  and  was  totally  insufficient  fertile  purposes  for  which  it  was  built.  With 
regard  to  the  claim  aet  up  by  Plaintiff  for  loss  of  profits  which  he  would  have  made  upon  lumber  he  had 
oontwoted  to  saw,  there  is  no  speciilo  allegation  in  hia  declaration,  either  of  the  amount  of  the  loss  oo  sus- 
tained by  him,  or  of  the  parties  with  whom  he  had  so  contracted,  and  no  legal  proof  of  such  contracts  or 
Iota,  and  even  if  such  allegation  and  proof  had  been  made,  the  damage  claimed  for  this  cauwi  is,  Respon- 
dents contend,  too  remote,  and  cannot,  in  this  form,  be  sustained.  In  conclusion.  Respondents  urge  that 
their  defence  to  the  demand  of  Plaintiff  was  well  sustained,  both  in  law  and  by  evidence,  and  they  are  con- 
fident that  the  radgnowit  of  the  Couit  below  miut  be  confirmed. 

SANBORN  &  BROOKS, 

AUorneyt  for  Retpimdmti. 


